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I. IDENTICLY OR 2oiliISHns

JOStuUA D.C. {loaDLs, patitioner, acting Pro-3e in tals reyzard
pectfully asks the Washington sState Suprasxs Court to accest

raview of the court of appeals cdecisions in this matter.

'1)

II. COURT OF APPEALS DECISIDNG

pctitioncr szeks review of tus Jourl of apuesls unnunlisnza
opinion terminating review of conly the issues railsed in ais
S.A.G., to wit; Abuse of Discretion 4 Prosecutorial i‘isconduct
cntzred on Feoruary 3, Z01E s3al orcer Jdonying wotion for

reconsiceration entered on April Z4, 2015. Case /{#450&3-6-1I

LIT. ESS0NS PRESENTED FOR ReEVICH

-

{1) 1ue Court of Appesals errec in ruling that the Bupecior

Court Judge did not apuse his discretion wnen he denied tas
Petitioner a continuance when Zefense counsel was c¢learly nct
reacy to proceec to trial,

(z) Court of dopeals szrreu when it disndisseu Petitioners
S.A.G. o0& Prosecutcocrial Misconduct stating that ne was relying
on matters outside of tne reccrd.

iv. STATEMANLT Or 14k CASE

Fetitioner was charged with Second Degresz Assault on
z-1-13. He was taken inte custody and released on pail on

3-6-2013. EHe attended every court appearance and maintained
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wcekly contact with his Attorney's office apd his Zond 2gency.
oun 4=-1L-2¢12, at btrial coniiramation, He was taken into custady
ainu held at the Lewis County Jail without bail throughout his
trial which started only ¢IX days later on 4-24-2013, Petitioner
was not allowad to call Zis Actorney due to the Statz Doarring
Him from utilizing the Jail's phone systea in any cavacitly
and preventing das froax progcarina for tvial with his Liltornay
(Xpe 4=-24-15 py 7-5 & Rp 4-24-13)

Petitioners Defensz counsa2l initially reguested 2 continuance

at trial confirwation on 4-15-13 stating tnat s could not

]

conricm and was not ready ifor tricl., {(Rg 4-13-13 pg 1-9), but
the reguest for a continuance was denied. seienss Counsel again
rejuested a coatinuance on 4-24-13 vacause leiznss Zounsel was

. ey e o

aocl ready ©o oprocood to tricl, zub wao foreed ko 3o on with
the disputed trial date. rPetitioners Attorney nad not sugozna'd
AQYyTne Or mace any xevaes to nrepars for trial such 3s key witness

interviews, iavestigate or prepars a dafenie,

Petitioner was convicted following a Jury trial, Je timely

Appealaed (Sxninit 1), His Apozal was affirmel in part aad
revarsew ia part (oxaicit 2). 2ztiticonar filze 3 Motion to

Reconsider on Iwo of His £.A.G. issuas (Zxhiwpit 3) and was denied

iy

{(zxnivit 4), Pztitioner now s22k3 raview of tham Two issues
vy tnis Court,

Petitioner Loes Ncot szex review of tne issues remancad for

i
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855U I

nbusa of Discretion, Denial of Continuance

The Courb of Agpzals vrred wiasa it suled that the trial Court

acted properly when it Lorced Ruoades Lo go into trial completely
unprepared, over Defense objactions.

Petition seeks review wacaus: the Court of Aspsals decision
15 1n Girect conilict with the Gnited 3tates Supra24dz Jouchk's

daecision in ynger v. sSarafite, 376 U.5. 575, &4 5.Ct.341 (1964),

the 9th Circut case in Y.8. ve flynt 756 ¢.2d 1252 {1535), along

R e, ; - . gy aede ™ - :
witn the wasaingeon otate susr2ans Zsurt Jass ia

State v. Blackwell, 120 vash.2d 622, 530, 245 £.2d 1017 (19335,

ang is in direct conflict with the Cotst'“'tlon of tha aited

staces, U.5.C.A8. Const, Amend 14, viclatiaz ais Jaas croacass

(.,

rights and viclating idis Otn Amnmendment right to Counsel,

Lzgle tells us that it is tixe Lo sktog rcacitiay the accaected
stanaara cf review for court ocders denying da2fendants a

continuance when it's clearly

®

stablishz2 in open court that

()]
[y

Loy ars nzc czady to procesd to trial, It's tive to =ccwually

cefendants ars forceo to go into trizl coupletely unprasared,
witn 20 witness:s sulpoganaed, X2y .natesrial witnesses iaterviewed

or any type of defense built. The trial court unfortunately

W
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apused it's discretion when it denied Rhoades the onportunity

"J

to conier, consult and prepare a defense with nhis Counsel.

fhoaces was cut on bhail and then Detense Counsel was bpiincg sided

7

when the State invented soms Lold lies to have the Judge rzvoke

nis bond and forco hiam to go to trial the very naxt waak wnen

speedy trial was not set Lo expire for anothar Z «wozks on
5-13-13 {(Rp 4-13-13).

Riwzdea' Attorney Cnristophar g2aun, nad told two saperata
Judges multiple times that he wasn't rzady to proceazd o trial
and raguested a continuanca two saeparate tines but was deniac

(g 4-12-13 42p 4-24-13), 2npadss' trial Attornzy, Chris Zaum,
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Srworsed ana uwndersaiz gublic defoadar who rarsly
saum told the Judge at trial
coativaainion maak ne wasn't ready ke sroscszsd or coafirm, hadn't

G52 should
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interviaewed anyone anog halin
nave listened, Especially with the case load imposed upon these
rza

o S

puslic lity iz that when an overworkad
Public Defender tells the Court that ne is not ready fcr trial,

tine Court shouvld listen,

in Jdnger v, Sarafite, 376 J.&., 573, €45 5.t £41 (195¢),

ths Suprame Court said;
Tha matter of a2 continuance is trzditiornally within the
discration of the Trial Court Judra and it's rnot every Zdenial
of a reqguest for more time that vioclates Due Process =aven
if tha party fails to offer svidencz or is ccmpelled to Jefend
without counscl. Avery v. Alabama, 308 U.5. 444, 60 5.Ct. 321,
4 I,.BEd 377, Contrarwise a myvopic insistencs upon
expealtiousness in the face of a justifiable request for delay
cain render thce right to defend with counsel an empty formality"

(.r
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Continued..
caaadgler v, fratag, 348 U.5. 3, 75 5,

Thara are no anchenical tasts de
of a continuance is so arbitrarv t
Tn@ answer ausc te Zound in d
the trial Judge ab the tiae
Nilva v. U.5., 352 U.S. 325,
TOrres Ve Udley 2 52
J,8. ve Axrlen, 252

]
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Ia Stace v, Blaciwell, 123 Wush.24 522,550,645 £,24d

a Court rulad that:

Dizcretion is abused 17 the Jdiscrcotioconary Jdacision i3 nod
oy ad . s . n L - . - 3
vased on teanable grounds or teaable rezasons.

testimony tilau e was uilable TS saCurg duc Lo tie Proseculor
Maliciousily withholding witness contact indorwation and violzating
discovaery fulias. {30 4-12-13 1 4=24-13)

li

tha

rz

ii

o

t iz complately ridiculous to sa2nd sca=sone to defend their

narty unprepared. The justice gystom is gearad to put the

afansa at evaecy diz-advantace. A D0or maa with aegar rafources

forced ©o fignt taw wacle seate of wWasulugton and
entira United States with their urnlinitsad resourcas, A
zaonehble porson woulsd ses this. A rzasonsble porson would

sten wnen che lawyer for tha Deifendzat slaces zevecal Jiflerent

tines that he is not raady to procezd to triai. A reasonanls
e i

LOCCTSSe 4111€ el

. .. 3 : R it P W - £ - i me ey b, Y, S 43 es T3 E
racn world give tive Doicadant a Chances Lo Jelsnd his Tiberty,

‘3

reasoinavle gerson would demand that a man pe afforded Dus

_—

itioner was clearly not afforded the common

~ T e (5]
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According to Washingbon Praciice Series T vol.12,

criminal P2ractice and Procadure with forms part IV,

dotions pgactice Chagters 12, Continuance 31310 ailsence of
witness or avidence...

"Competeacy and materiality o expecced avigence: a crial

will be continued for the purpose of cpbtaining evidence cf

tine actendaance of a witnaes only i it iu :tvmllebmj that

‘ - "

mataerial to decegwiun=s the jullt o innoceace of the dccused.
State v. usselman, 101 wash, 330 172 P,345 (1313) A
continuance saould ordinarily be granted wheM he application
cUMpllea witn re vaaaby reguirerments and the 2videncs 3supports
a defendants alieci, is corrzoborative of tO:tlkOﬂ/ given by
the Defendant wilzre tihere is uo othesr evidence on the goint
in guesition or wilere taeres i3 conflict in the »vidnnce to
which the absent witness is5 expected to testiiy.’

1¢ 1s8 undlisputed that the witness in guastion, Azaley Runel
j2 -4 ’

is a material witness as admitted »y the prosecutor in open

]

rior to trial. (Rp £-24~13 Pg 9)

(o7}
i}

court an

In State v, dartwig, 36 wWn.2d 598, 212 P.2¢ 564 (1950)

the court recognized the "Constitutional right cf the Zppellant
to have Counsel and an attorney to represent him. It then
becace tne cuty of the Court tc allcocw the &Prvlnme attocrney
& reasonable tiwe within which te congult hig client and
Make adeguate preparation rfor trial, The Constitutional right
Lo have the assistance of zounsel aArt, 1 5 22, carries with
it a reasonable time fcr corsultetion and greporaticn and
7

denial is wore than a merce abduse of discraiion; It's a 1
vi Due Proccs; of law in contraventicn of Art I § 3 eI our

Censtitution.” Jores v. Common wealth of Hentuckyv, ¢th Cir,
('1

§7 P,2¢ 335; 14 Aw, Jur 88€, Criminal lew 3 172; 16 C.T.S.
Constiruiional iaw p.1167, & 5¢1; Annctation ¢4 ALE 544,

Although it wmay have been made to appear tce the Court that
the imasues wf feaet and law were cowparatively siwngle, and hence

a continuance was not needed, nevertheless it was the duty of

PETITION FOR REVIEW, PAGE O



aypointad counzel to male a full and coazlote investigation

Of pora ¢ae racts and iaw inh cruer to advise als clicat and

to the chnarges against the defendant., wo zsufficient time was
allowed foxr such purzcse.

Tne HARTGIS case was reversed andé roaanded for a new trial
33 sihculd the casa sefore ycou today. The arguacnt iz
comparacively tas same. The scace's failuce ¢o disclose witiness
contact infcrmation (Rp 4-18-13) and violating discovery rulces
prevaented the deiendants atoconsy froa waking a2 (ull and complete

investigation ci poth tne facts and tne law so0 ne could adavise

A natcer oi \,r.unu.dg LCILL.}.AI\J&LL\.—‘.’U i prlmlﬂul CASEL pogause
¢i avscencs of witneossegs 1s largely witinin the diszcreticn of
the trial court and rvnerallv it will not he disturbed; however

the suprceane Court will reverse winere manitest injustice aas
resulted z2nd a fair triel has been denie 3"
Stat= v, wWatson, 69 wasi., 545, 41 P,2ad 735 (196%)

In the pressnt case, nov prior continuances hac been given
and speewuy trodlal did not expire for anolher two weesns on
5-18-13 (Rp 4-18-13).

The Deifencdent has a Constitutional right to present material
witnesses to cefend nimselr avainst the allegations. Lspecially
since the State even agreed that Ms. duner was a naterial witness

{(Rp 4=-24-13 pg 9)e. A clear nanifzsst injustice has resulted and

-
(=953

..J.

a fair trisl deniel wiigi: Sli0aués WAF LorCed LO o ilicc tx

O

completely unprepared and without the only testimony to defend

himselt against the allegations,

ETITION FOR REVIEW, PAGE 7



a Cenrial of a continuance to ss
ch Jefensae coastituced an aouse ©

1
varsal,”

taat Ccurt aeld
viaterials necess
5T

alsciration wa

"The result of tois rzfusal to arant 2 goncinuanes was co
<.'1e;.31:;i.\'/£> tne accused of the only testiwmony potentially effective
te nis dzfcnse.” fonsel, 531 7,36 st 1285.

‘..4

b

AT LOLIT 42l 00 Lo SAay Ccadl Ln cad Tasd as 18 Lste La

tniz one thnat "Wz nave ac douot r 4 continuance
was aade Lor tine legitimace pu aduitional
Cteztimony and ragords ool ial GOX20OVEL
in light of his counsel's fa2il 56 information
priore crial (Gosplie fFessel's 5L SLest
~"1tlohal azzistancs throuzh t nayvechiatrist
to

[
3 DL intas
(In Rhoades' case e Private InVc&tlgl V; f[he matnrla‘ tooix
cance, we concluce tierel

on cricical glvn& i ziors tnat the trail
(courte}) Judges {ailuve to orant tne centinuance to perait

tne Szfendant rlmw to s=acure aacy 1nrnxwar1( gdeniled Fassel

a haix LL;GL auv cunsbiluted wi avuse i diszcreticn warseonting
versale. Fﬁghull RER] ;.zu 1275,

That case 1z similzr bocauzae 2hoadcs was ask
cornicinuance cuat was legitimace. ae raaily negdes that time
to secure witness testimony. The Frosecutor even agrzad that
3. oungr was & satoerial witncss (Gp 4-74-12 g 9) and the
Juuges danial of thiwt reguested continuancs wag a cicar abuse
of discrecicn.

— ey

5 Giscussel 1n J.5. Ve Flyat 750 F.2¢ 1252 (1285), the Courts

i

review ia sccordance with four Salient rfactors that Acpellate

Courtes nave coasicerae woen reviaewing denials zor continuances,

[#]
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Jirst consiceration: Is tne extent of appellants dilligence

"o

jo

1 hisg offoris to ready his dzfense pricr to thz date sebt for

3
L

t

-y

by

12a

ing.

Leieadant's attorney christopher dzum, ast with the Prosecutor
Joley O'Rourka saveral time attempting to obtain contact
information Zor ting allegea victiam anw wictnesses (e 4-18-13)
or to set up a meeting in case ' Mrs.O0'Rkourke claimed the need
of thne proscecution at any disposition or asaring. My, Dsum was
contincusly givan the zua-avound oy O'Rouric, Le wal oo least
atteapiing Lo do nirz job, whils he was veing aindersd by the

:

Ty T it dre sy ie g os: P T T T R
SCCONG CONSILUISTATLICN,; wlwW LSy L0 A0 wiidil will s 104

ontiaucnce cculd have becsn zet if thie cocntinuance nad bHaezn

[y TI eyt e PR - T ey mae 3 R s P Fooum g > 1= ¢ . Y e b oy
e Bawi toid the Court ia agvauacy of toial tuab ne necded

a continuance, nveryoody cit the wicneszs list list are loeal

k]

people or work for the locel Polico Depariment and would be

bt

' .
3t < Ly v g
Sl . S LIOCO \.As-.w -

(v

.

: . 2 e j- iy e Ve e e e . D
in and around Las courbiigudse oo @ dal by

a very small ccaumunity it would not have baen an inconvenicnce

Ao -~ i - L~ - N1t oY B iy L - o~ o~
to anyenc and could have sesn handles with & Z24 shsnc calls

. v Yy o
LZICin Ciige LGoexr "‘L“‘*X .

Y

Tinird coancideration: The cxtent te wailcen grantiny tne

continuance would have incoaveunienced che Court and the cppesing

party, inclucding wic

PETITION FOR REVIEW, PAGH ¢



. 34 - e = o~ 3 SR A -~ P T em o ey 1 A 3 e - v >
As discuszed in tha fecond Considervation, thils iz o swmall

o S L P U T Y
CCAnu.L&L.zlL}’ Wit o X Sy aliyjwna lli\lu.l.‘;./\.'-; lJ‘I.... 2l WO AL i tLL' = \jc:ntil.al

vicinity of the Courthouse., It's not likely any wajor or even

he ocourt nokt arnused it's

[
[}

minor oproblexns would hove erzued hads

1. . -] - . p N e Y d. = R RO [P PR - -~
have sufiarsd hara as a rasult of the courts zenial,

-
T3
[N

(L]
i
ot
—

fne extaznt Lhe asoesllanlt sulisrsd asre 15 Lassive, wetadse

ol the denial, #hscad

Bz oooulan't

unoragarad resvelibing in a sullbtv ver.ict L

present any oib ills wvidence., Tilal han rasulted in a complete

A 3 4~} PO S S I R PR RS or ce
Altrhough therse 13 o mechanical toest ior ceciding the apuse
PR o de Joiai am on b e e amt - T e e e wl e eame e e d g e
CL O LQISOrIlicil, Ll DoUewOrouly Jiws w@ellloud 400VaE GLVae Sodhe

guldance ana all point to Rhoades being prejudicaed by neot being

sranted & continucnce. ha

a ccontinuance ot & week Or Lwo as hils zpeedy trial expiration

witness Asnley dvner, altnocugh bthey heve azver pgroviied any

Lo
(oA
¢
(6]
th
P.
&)
o
r-r
-
e
D

service on the subgeszea's and 2l)l the state 21d was talk te
1 v

reaauotiizr waoa had not sgoken to Luner ia wmonths and
did not wnow wnsre sho was livin
Ckancaan Counbty Jail on unrelated charges and tias defendant's

attorney could nave sent a private investigator to interview
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3, steneing fvon an lncident tae alont oelore in

OanCralin

- T SEa el Joere oy LN T Al (Yo
contvzesnl him on tne cage, Der

o Counugl was given partial

[l

inforsation for

menths wu ootaln tinis information 30 thab e could keyin

Sefense Counsol, aad a ConLinuancs was aealed, he court

compellsd Lhe Ltate to mate tne 2allegze vicoin

witiiesses availaole notcre trial was to start. (25 4-16-13)
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inadvertently. The court records clearly show in the trial
transcripts at the trial confirmation hearing held on 4-18-13
that the defense was not given the court ordered information,
either willfully or inadvertently, whichever way the Court choose
to view it.

The third prong is prejudice must have ensued. Prejudice
is clear in this because Rhoades did not get the contact
information and was not able tc prepare his defense and was
not afforded the necessary time to subpoena witnesses or do
anything at all to prepare for trial. (Rp 4-24-13) Prejudice
is clear as he was wrongfully convicted because he did not have

the opportunity to prepare a meaningful defense.

CONCLUSION OF ISSUE II

Review should be granted to resolve this issue, Review is
also warranted because it involves significant Constitutional
guestions and presents an issue of public importance.

Rap 13.4 (b)(3)(4).

I declaere under the penalty of perjury under the laws of
the State of Washington that'éyeryth in this petition is

true and correct. -3-&14:§Zi;' _____ 1153046

Josh Phoades Pro-Se

PETITION FOR REVIEW, PAGE 18
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A. ASSIGNMENTS OF ERROR

1. Mr. Rhoades’s constitutional right to notice was violated
when the jury was instructed on an aggravating factor that was different
from the aggravator alleged in the information.

2. The erroneous jury instruction defining the element of
“recklessness” relieved the State of its constitutional burden to prove
all of the elements of the crime.

B. STATEMENT OF THE CASE

On January 31, 2013, at around 11 p.m., Joshua Rhoades was
riding in a green Ford Taurus in Centralia with his friends Michael
Daily, Aurora Contreras, and Ashley Huner. RP 226. They drove by a
group of three young men—Dustin McLean, Caleb Capo, and Blake
Markva—who stared into their car. RP 275. Mr. Rhoades yelled
something at the men, and they yelled back. RP 275. There was an
exchange of profanity. RP 275. Mr. Rhoades then asked Ms.
Contreras, who was driving, to circle back around and stop the car. RP
227. When she did, he got out and walked toward the three men. RP
228. Ms. Huner and Mr. Daily followed him. RP 228, 232.

According to Mr. McLean, as Mr. Rhoades walked toward him,

he asked, “Do you know who I am?” RP 122. He then identified



himself as “Spooker” and said he was an “LVL.”!' RP 122. He asked
Mr. McLean if he was a “Norteno.”” RP 123. Mr. McLean said he was
not. RP 123. The two men did not know each other. RP 124.

Mr. McLean said that as Mr. Rhoades came toward him, he saw
a shiny knife in his hand. RP 125. It was a pocket knife but the blade
was closed. RP 125. Mr. Rhoades held the knife in his closed fist and
hit Mr. McLean in the face and side about five or six times. RP 125,
145, 188. Mr. McLean fell to the ground and Mr. Rhoades kicked him
in the side. RP 126. Ms. Huner and Mr. Daily also hit and kicked Mr.
McLean. RP 127, 241. Mr. Capo then got involved and kicked Mr.
Rhoades and hit Mr. Daily and chased him down the road. RP 129,
185. Mr. Rhoades, Mr. Daily and Ms. Huner got back into their car and
drove away. RP 185, 235. Mr. McLean got up off of the ground and
he and his friends began walking back toward home. RP 150.

The entire altercation was brief, lasting only about 30 or 40
seconds. RP 138, 191, 245. The knife was never opened during the

fight. RP 144

'L VL” stands for “Little Valley Lakotes,” which is an active
street gang in Lewis County. RP 337; CP 20. It is a subdivision of the
larger “Sureno” gang. RP 338.

? The “Nortenos” are a rival gang of the “Surenos.” RP 339.



An unidentified bystander called 911 and police officers were
soon dispatched to the scene. RP 285, 318. Mr. McLean told an
officer that he did not want medical attention but she insisted that he go
to the hospital. RP 150, 293. He was at the hospital for about an hour
and a half and was released in good condition, with no specific follow-
up instructions and no prescriptions for medicine. RP 362-63.

Police officers soon stopped the Ford Taurus. RP 235, 318. A
knife was recovered during the stop but no weapon was found on Mr.
Rhoades. RP 320-21, 327. The knife was taken into evidence and the
blade measured to be three and one-quarter inches long. RP 314. Mr.
McLean said it was the knife that Mr. Rhoades was holding in his hand
during the fight. RP 379.

Mr. Rhoades was charged with one count of second degree
assault under two alternatives, RCW 9A.36.021(1)(a) and/or (¢). CP 1.
The information alleged that Mr. Rhoades intentionally assaulted Mr.
McLean and recklessly inflicted substantial bodily harm and, in the
alternative, that he intentionally assaulted Mr. McLean with a deadly
weapon. CP 1. The information also alleged the following statutory
aggravating factor: that Mr. Rhoades “committed the offense to obtain

or maintain his or her membership or to advance his or her position in



the hierarchy of an organization, association, or identifiable group,
contrary to RCW 9.94A.535(3)(s).” CP 2.

At the jury trial, Mr. McLean testified that he lost consciousness
briefly during the altercation and felt “fuzzy” and had a headache for a
little while afterward. RP 130-32. He also had a scrape on his cheek,
bruises on his head, and “road rash” on his back. RP 130-31. His
whole body felt sore. RP 130-31. But he did not need stitches and had
no scar. RP 131.

The physician who treated Mr. McLean at the hospital testified
that he had a minor abrasion by his eye but no serious injury. RP 365-
71. A CT scan of his head showed no internal bleeding or fracture. RP
357. Mr. McLean denied losing consciousness. RP 367. The
physician could not say whether he suffered a concussion. RP 377.

The jury was instructed, by special verdict, on an aggravating
factor different from the one alleged in the information.®> The jury was
instructed to find “[w]hether the defendant committed the offense with
the intent to directly or indirectly cause any benefit, aggrandizement,

gain, profit, or other advantage to or for a criminal street gang, its

3 The jury instructions are set forth more fully in the relevant
argument sections below.



reputation, influence, or membership.” CP 50. The information was
never amended to include this aggravating factor.

The jury was instructed it need not be unanimous as to which of
the two charged alternative means of committing second degree assault
were proved, as long as each juror found that either alternative was
proved beyond a reasonable doubt. CP 47. The jury found Mr.
Rhoades guilty of second degree assault as charged. CP 61. The jury
also answered “yes” to the question on the special verdict form
regarding the aggravating factor. CP 64.

Relying on the jury’s special verdict finding, the court imposed
an exceptional sentence above the standard range. CP 72; RP 471.

C. ARGUMENT

1. Mr. Rhoades’s constitutional right to notice

was violated when the jury was instructed on
an aggravating factor different from the one

alleged in the information

a. Mr. Rhoades had a constitutional right to
pretrial notice of the aggravating factor

It is a fundamental principle of criminal procedure, embodied in
the state and federal constitutions, that a defendant in a criminal case
must receive adequate notice of the nature and cause of the accusation.

State v. Siers, 174 Wn.2d 269, 277, 274 P.3d 358 (2012); Const. art. I,



§ 22 (“[i]n criminal prosecutions the accused shall have the right . . . to
demand the nature and cause of the accusation against him™); U.S.
Const. amend. VI (“[i]n all criminal prosecutions, the accused shall . . .
be informed of the nature and cause of the accusation™).

In Washington, the well-established means of ensuring adequate
notice is through application of the “essential elements rule.” The
essential elements rule requires that “[a]ll essential elements of a crime,
statutory or otherwise, . . . be included in a charging document.” State
v. Kjorsvik, 117 Wn.2d 93, 97, 812 P.2d 86 (1991). “The primary goal
of the ‘essential elements’ rule is to give notice to an accused of the
nature of the crime that he or she must be prepared to defend against.”
Id. at 101.

Statutory aggravating factors that are necessary to impose an
exceptional sentence above the standard range are “the functional

equivalent of an element of a greater offense.” State v. Gordon, 172

Wn.2d 671, 678, 260 P.3d 884 (2011) (internal quotation marks and
citation omitted). Like an essential element, a statutory aggravator,
““other than the fact of a prior conviction, . . . must be submitted to a

jury, and proved beyond a reasonable doubt.”” Id. (quoting Apprendi v.



New Jersey, 530 U.S. 466, 490, 120 S. Ct. 2348, 147 L. Ed. 435
(2000)).

Just as a defendant must be given adequate notice of all of the
essential elements of the crime, he must also be given notice, prior to
trial, of aggravating factors that the State intends to rely upon. Siers,
174 Wn.2d at 277. “The requirement that a defendant receive notice of
aggravating circumstances is similar to the requirement that a defendant
be given notice of all the elements of the offense charged.” Id. at 278.
Because aggravating circumstances are not strictly elements of a crime,
they need not be set forth in the charging document pursuant to article
I, section 22. Id. But an accused must nonetheless receive pretrial
notice of aggravating circumstances as a matter of constitutional due
process.4 Id. Like the essential elements rule, the purpose of the right
to pretrial notice of statutory aggravators is “to allow the defendant to
mount an adequate defense against an aggravating circumstance.” Id.

at 281.

* The right to pretrial notice of aggravating circumstances is also
guaranteed by statute. Siers, 174 Wn.2d at 277, RCW 9.94A.537(1) (“At
any time prior to trial or entry of the guilty plea if substantial rights of the
defendant are not prejudiced, the state may give notice that it is seeking a
sentence above the standard sentencing range. The notice shall state

aggravating circumstances upon which the requested sentence will be
based.”).



b. Mr. Rhoades could not be tried for an
aggravator that was not charged

A necessary corollary to the constitutional requirement that an
accused receive advance notice of the charge is the fundamental
requirement that the accused be tried only for the offense charged. “It
is fundamental that under our state constitution an accused person must
be informed of the criminal charge he or she is to meet at trial, and

cannot be tried for an offense not charged.” State v. Irizarry, 111

Wn.2d 591, 592, 763 P.2d 432 (1988). This rule prohibiting trial of the
defendant for offenses not charged is subject to only two narrow
exceptions. A defendant may be convicted of a lesser included offense
of the offense charged and may also be convicted of an offense which
is a crime of an inferior degree to the offense charged. Id.

In Irizarry, the defendant was charged with aggravated first
degree murder. After the conclusion of the State's case in chief, the
prosecutor asked for a jury instruction on felony murder as an included
offense. The jury convicted the defendant of the “included offense” of
felony murder. The Washington Supreme Court reversed the
conviction, holding felony murder was not a lesser inciuded offense of
aggravated first degree murder because commission of a felony, which

was a necessary element of felony murder, was not also an element of



aggravated first degree murder. Id. at 594. The court held it was
prejudicial error, and a violation of the defendant’s constitutional right
to notice, to instruct the jury and obtain a conviction on an uncharged
offense that was not a lesser offense of the crime charged. 1d. at 596.

Similarly, in State v. Vangerpen, 125 Wn.2d 782, 791, 888 P.2d

1177 (1995), the State intended to charge attempted first degree murder
but inadvertently omitted the essential element of premeditation and
therefore charged only the crime of attempted second degree murder.
Nonetheless, the trial court instructed the jury on the elements of
attempted first degree murder and the jury found the defendant guilty of
that crime.” Id. at 786. Again the supreme court reversed. Id. at 791-
92. Asin [rizarry, instructing the jury on the uncharged crime, which
was not a lesser crime of the offense charged, violated the defendant’s
constitutional right to advance notice of the charge. Id.

Thus, Irizarry, Vangerpen, and subsequent cases, establish the

fundamental rule that the constitutional right to advance notice of the

> The State attempted to amend the information to include the
crime of attempted first degree murder but did not do so until after it had
rested its case. Vangerpen, 125 Wn.2d at 785-86. The late amendment
did not cure the constitutional defect because it violated the well-
established rule that “[t]he State may not amend a criminal charging
document to charge a different crime after the State has rested its case in
chief unless the amended charge is a lesser degree of the same charge or a
lesser included offense.” Id. at 787.



charge carries with it the right to have the jury instructed only on the
elements of the crime that was actually charged, or any lesser-included
offense. These principles should apply equally to statutory aggravating
factors, which are the “the functional equivalent of an element of a
greater offense.” Gordon, 172 Wn.2d at 678. As with essential
elements, a defendant has a constitutional right to advance notice of
any aggravating factor the State intends to rely upon. Siers, 174 Wn.2d
at 277-78. Also as with essential elements, the defendant has a
constitutional right to jury instructions that “‘properly inform the jury’”
of any aggravators that are charged. Gordon, 172 Wn.2d at 677, 679-
80 (citation omitted). Together, these principles lead to the conclusion
that a constitutional violation occurs when the jury is instructed on an
aggravator that is different from the aggravator actually charged.

When a defendant is convicted of a crime not charged, a
manifest constitutional error occurs that may be challenged for the first

time on appeal. State v. Nguyen, 165 Wn.2d 428, 434, 197 P.3d 673

(2008); RAP 2.5(a)(3). Thus, Mr. Rhoades may raise his challenge to

the jury’s verdict on the aggravating factor for the first time on appeal.
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C. Mr. Rhoades’s constitutional right to
notice was violated

In the information, the State charged Mr. Rhoades with
“committ[ing] the offense to obtain or maintain his or her membership
or to advance his or her position in the hierarchy of an organization,
association, or identifiable group, contrary to RCW 9.94A.535(3)(s).”®
CP 2. But the jury was instructed on a different statutory aggravator.
The special verdict form instructed the jury to find “[w]hether the
defendant committed the offense with the intent to directly or indirectly
cause any benefit, aggrandizement, gain, profit, or other advantage to
or for a criminal street gang, its reputation, influence, or membership.”
CP 50. Thus, the jury was instructed on the aggravator set forth in
RCW 9.94A.535(3)(aa),” not the charged aggravator, which is set forth

in RCW 9.94A.535(3)(s).

8 The charging language copied the statute verbatim. The statute
provides that an exceptional sentence may be imposed if the jury finds
“[t]he defendant committed the offense to obtain or maintain his or her
membership or to advance his or her position in the hierarchy of an
organization, association, or identifiable group.” RCW 9.94A.535(3)(s).

TRCW 9.94A.535(3)(aa) provides an exceptional sentence may be
imposed if the jury finds “[t]he defendant committed the offense with the
intent to directly or indirectly cause any benefit, aggrandizement, gain,
profit, or other advantage to or for a criminal street gang as defined in
RCW 9.94A.030, its reputation, influence, or membership.”
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The information was never amended to include the new
aggravator. Thus, because the jury was instructed on an aggravator
different from the one charged, Mr. Rhoades’s constitutional right to
notice was violated. Irizarry, 111 Wn.2d at 596; Vangerpen, 125
Wn.2d at 791-92.

d. The exceptional sentence must be reversed
without prejudice to the State’s ability to
refile the charge

The well-established remedy that applies when the jury is
instructed on an element not charged is reversal and dismissal of the
charge without prejudice to the State’s ability to refile the charge.
Vangerpen, 125 Wn.2d at 792-93. Thus, the jury’s finding must be
reversed and the charge dismissed without prejudice to the State’s
ability to refile the charge.

2. The erroneous instruction defining

“recklessness” relieved the State of its burden

to prove the elements of the crime

a. The jury instructions misstated an element
of the crime

In a criminal case, constitutional due process requires the State
to prove the elements of the crime beyond a reasonable doubt. Inre
Winship, 397 U.S. 358, 364, 90 S. Ct. 1068, 25 L. Ed. 2d 368 (1970);

U.S. Const. amend. XIV; Const. art. I, § 3. It is reversible error to
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instruct the jury in a manner that would relieve the State of its burden
of proof. State v. Pirtle, 127 Wn.2d 628, 656, 904 P.2d 245 (1995).

A defendant may raise a claim of error that the jury instructions
relieved the State of its burden of proof for the first time on appeal.

State v. Peters, 163 Wn. App. 836, 847,261 P.3d 199 (2011); RAP

2.5(a)(3).

In this case, Mr. Rhoades was charged with second degree
assault under RCW 9A.36.021(1)(a). CP 1. The State was required to
prove beyond a reasonable doubt that he “[i]ntentionally assault[ed]
another and thereby recklessly inflict[ed] substantial bodily harm.”
RCW 9A.36.021(1)(a).

Two jury instructions are at issue. In instruction 11, the “to
convict” instruction, the jury was instructed:

To convict the defendant of the crime of Assault
in the Second degree, each of the following elements of
the crime must be proved beyond a reasonable doubt:

(1) That on or about January 31, 2013, the
defendant:

(a) intentionally assaulted Dustin Patrick McLean
and thereby recklessly inflicted substantial bodily harm;
or

(b) intentionally assaulted Dustin Patrick McLean
with a deadly weapon; and

(2) That this act occurred in the State of
Washington.

If you find from the evidence that element (2) and
either alternative element (1)(a) or (1)(b) have been

13



proved beyond a reasonable doubt, then it will be your
duty to return a verdict of guilty. To return a verdict of
guilty, the jury need not be unanimous as to which of
alternatives (1)(a) or (1)(b) has been proved beyond a
reasonable doubt, as long as each juror finds that either

(1)(a) or (1)(b) has been proved beyond a reasonable
doubt.

On the other hand, if, after weighing all the
evidence, you have a reasonable doubt as to either
element (1) or (2), then it will be your duty to return a
verdict of not guilty.

CP 47.
In instruction 8, the jury was instructed on the definition of
“recklessness”:
A person is reckless or acts recklessly when he or
she knows of and disregards a substantial risk that a
wrongful act may occur and this disregard is a gross
deviation from conduct that a reasonable person would
exercise in the same situation.
When recklessness as to a particular result is
required to establish an element of a crime, the element
is also established if a person acts intentionally or
knowingly as to that result.
CP 44 (emphasis added).
Together, these jury instructions relieved the State of its burden
to prove the element of “recklessness” because they told the jury it
need find only that Mr. Rhoades was aware of and disregarded a

substantial risk that a “wrongful act” could occur, rather than informing

the jury it must find he was aware of and disregarded a substantial risk
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that “substantial bodily harm” could occur. State v. Johnson, 172 Wn.

App. 112, 133,297 P.3d 710 (2012), review granted, 178 Wn.2d 1001,

308 P.3d 642 (2013); State v. Harris, 164 Wn. App. 377, 387-88, 263

P.3d 1276 (2011); Peters, 163 Wn. App. at 849-50.

In State v. Peters, Peters was convicted of first degree

manslaughter, which required the State to prove beyond a reasonable
doubt that Peters “recklessly cause[d] the death of another person.”
Peters, 163 Wn. App. at 847. Division One concluded that the jury
instructions relieved the State of its burden to prove the element of
“recklessness.” Id. at 849-50. The criminal code defines
“recklessness” as

A person is reckless or acts recklessly when he or she

knows of and disregards a substantial risk that a

wrongful act may occur and his or her disregard of such

substantial risk is a gross deviation from conduct that a

reasonable person would exercise in the same situation.
RCW 9A.08.010(1)(c).

The Peters Court held the recklessness element required the
State to prove beyond a reasonable doubt “that Peters knew of and
disregarded a substantial risk that death may occur.” Peters, 163 Wn.

App. at 849-50 (emphasis added). But the definitional instruction

stated that the State need prove only that Peters “knew of and
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disregarded ‘a substantial risk that a wrongful act may occur,’ rather
than ‘a substantial risk that death may occur.’”” Id. at 849-50 (emphasis
added). The jury instructions relieved the State of its burden of proof
because they allowed the jury to convict Peters only upon a finding that
he knew of and disregarded a substantial risk that a “wrongful act” may
occur. Id.

Peters relied upon the Washington Supreme Court’s decision in

State v. Gamble, 154 Wn.2d 457, 114 P.3d 646 (2005). Peters, 163
Wn. App. at 848-49. In Gamble, the court addressed the recklessness
element of manslaughter in the first degree in the context of analyzing
whether manslaughter in the first degree is a lesser-included offense of
felony murder in the second degree based on the predicate offense of
second degree assault. Gamble, 154 Wn.2d at 462. The court held that
manslaughter is not a lesser-included offense of felony murder. Id. at
468. The court explained:

[T]o prove manslaughter the State must show Gamble
“[knew] of and disregard[ed] a substantial risk that a
[homicide] may occur.” On the contrary, to achieve a
felony murder conviction here, the State was required to
prove only that Gamble acted intentionally and
“disregard[ed] a substantial risk that [substantial bodily
harm] may occur.” Significantly, the risk contemplated
per the assault statute is of “substantial bodily harm,” not
a homicide as required by the manslaughter statute. As
such, first degree manslaughter requires proof of an

16



element that does not exist in the second degree felony

murder charge the State brought against Gamble. It is

thus unamenable to a lesser included offense instruction

on the offense of manslaughter.
1d. at 467-68 (citations and footnotes omitted). In distinguishing the
elements of the two crimes and the State's burden of proof, the court
held that the “wrongful act” for purposes of manslaughter in the first
degree requires proof beyond a reasonable doubt that the defendant

knew of and disregarded a substantial risk that death may occur. Id.

In State v. Harris, 164 Wn. App. at 387, Division Two agreed

with Division One’s analysis in Peters and extended it to the charge of
first degree assault of a child, which required the State to prove the
defendant “[r]ecklessly inflict[ed] great bodily harm.” Id. at 383; RCW
9A.36.120(1)(b)(i). The definition for “recklessness” in the jury

instruction was the same as the instruction in Peters.® Harris, 164 Wn.

App. at 384. The Harris Court concluded that the definition for
“recklessness” misstated the law because it stated “wrongful act”

instead of “great bodily harm.” Id. at 387-88.

® The instruction defining “recklessness” in Harris stated “A
person is reckless or acts recklessly when he or she knows of and
disregards a substantial risk that a wrongful act may occur and this
disregard is a gross deviation from conduct that a reasonable person would
exercise in the same situation.” Harris, 164 Wn. App. at 384.
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Finally, in State v. Johnson, 172 Wn. App. at 131-33, Division

One extended its holding in Peters to the crime of second degree
assault. As in this case, the charge required the State to prove the
defendant “intentionally assault[ed] another and recklessly inflict[ed]
substantial bodily harm.” Id. at 118. Also like this case, the jury
instructions defined recklessness as
A person is reckless or acts recklessly when he or
she knows of and disregards a substantial risk that a
wrongful act may occur and this disregard is a gross
deviation from conduct that a reasonable person would
exercise in the same situation.
When recklessness as to a particular fact or result
is required to establish an element of a crime, the
element is also established if a person acts intentionally
or knowingly as to that fact or result.
Id. at 130 (emphasis in original). Division One held the jury
instructions relieved the State of its burden to prove the element of

recklessness because “the definition of ‘reckless’ included the same

general ‘wrongful act’ language as in Peters and Harris. The definition

should have used the more specific statutory language of ‘substantial

bodily harm,’ not ‘wrongful act.”” Id. at 133.

Peters, Harris, and Johnson compel the conclusion that the jury
instructions relieved the State of its burden to prove the element of

recklessness in this case. The definition of “recklessness” in the
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instructions included the same “wrongful act” language as in those
three cases. CP 44. The definition should have used the more specific
statutory language of “substantial bodily harm” rather than “wrongful
act.” Johnson, 172 Wn. App. at 133.
b. The conviction must be reversed
A jury instruction that misstates an element of the crime is
harmless only if the element is supported by uncontroverted evidence.

Peters, 163 Wn. App. at 850; State v. Brown, 147 Wn.2d 330, 341, 58

P.3d 889 (2002). The State bears the burden to show the error is
harmless beyond a reasonable doubt. Peters, 163 Wn. App. at 850.
The question is whether the Court can conclude beyond a reasonable
doubt that the jury verdict would have been the same without the error.
Peters, 163 Wn. App. at 850; Brown, 147 Wn.2d at 341.

The question in this case is whether there was uncontroverted
evidence that Mr. Rhoades knew of and disregarded a substantial risk
that “substantial bodily harm” could occur. See Peters, 163 Wn. App.
at 850. “Substantial bodily harm” means “bodily injury that involves a
temporary but substantial disfigurement, or that causes a temporary but
substantial loss or impairment of the function or any bodily part or

organ, or that causes a fracture of any bodily part.” CP 46; RCW
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9A.04.110(4)(b). The term “substantial bodily harm” signifies “a
degree of harm that is considerable and necessarily requires a showing
greater than an injury merely having some existence.” State v.
McKague, 172 Wn.2d 802, 806, 262 P.3d 1225 (2011).

The uncontroverted evidence does not establish that Mr.
Rhoades knew of and disregarded a substantial risk that “substantial
bodily harm” could occur. The witnesses testified that the entire
altercation was very brief, lasting only about 30 to 40 seconds. RP 138,
191, 245. Witnesses said Mr. Rhoades hit Mr. McLean in the face and
side with his fist about five or six times. RP 125, 145, 188. Although
Mr. Rhoades allegedly held a pocket knife in his hand during the fight,
the knife was never opened. RP 144. This evidence does not establish
beyond a reasonable doubt that Mr. Rhoades knew of and disregarded a
substantial risk that his actions could cause “substantial bodily harm.”

Indeed, the evidence that Mr. McLean actually suffered
“substantial bodily harm” was highly equivocal and far from
uncontroverted. The physician who treated him at the hospital soon
after the incident testified he had a small abrasion on his face but no
sign of serious injury. RP 354, 371. Although Mr. McLean testified

that he briefly lost consciousness during the fight, he denied loss of
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consciousness to the treating physician. RP 130-32, 367. A CT scan
showed Mr. McLean had no internal bleeding, fracture, or other
physical manifestation of a head injury. RP 357-58.

In sum, the evidence is not uncontroverted that Mr. Rhoades
knew of and disregarded a substantial risk that substantial bodily harm
could occur. Therefore, the jury instructions relieved the State of its
burden to prove the element of recklessness and were not harmless.
The conviction must be reversed. Harris, 164 Wn. App. at 387-88;
Peters, 163 Wn. App. at 850-51.

D. CONCLUSION

Mr. Rhoades’s constitutional right to due process was violated
when the jury was instructed on an aggravating factor not charged in
the information. The jury’s finding on the aggravator must be reversed
and the charge dismissed without prejudice. In addition, the jury
instructions relieved the State of its constitutional burden to prove the
elements of the crime, requiring reversal of the conviction.

Respectfully submitted this 25th day of November, 2013.
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BJORGEN, A.C.J. — Joshua David Charles Rhoades appeals from his conviction and
exceptional sentence, following a jury trial, for second degree assault. Rhoades argues that (1)
the trial court’s jury instruction on an aggravating circumstance, different from that alleged in the
information, violétéd his due process right td notice of the nature and cause c;f the accusation,
and (2) the court’s recklessness instruction relieved the State of its burden on an essential
element of the crime. Rhoades also submits a statement of additional grounds for review under
RAP 10.10, arguing that the trial court erred by (3) denying him a continuance, (4) improperly
admitting gang evidence, and (5) allowing certain venire members to serve on the jury. thades
also argues in his statement of additional grounds that (6) he received ineffective assistance of

counsel and (7) prosecutorial misconduct deprived him of a fair trial.

Because Rhoades did. not receive constitutionally adequate notice of the specific
aggravating circumstance on which the State sought an exceptional sentence, we reverse the

exceptional sentence and remand for resentencing within the standard range. We otherwise

affirm.
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FACTS AND PROCEDURAL HISTORY

* The State charged Rhoades with secqnd degree assault, based on conduct against Dustin
McLean, under two alternative prongs of the assault statute: that Rhoades intentionauy assaulted
McLean and recklessly inﬁicted substantial bodily harm, and/or that he assaulted McLean with a
deadly weapon. As en aggravating circumstance, the State alleged in the information that
Rhoades “committed the offense to obtain or rnaintainvhis or her membership or to advance his
or her position in the hierarchy of an organization, association, or identifiable group, contrary to
RCW 9.94A.535(3)(s).” Clerk’s Papers (CP) at 2.

| 1. PRETRIAL PROCEEDINGS

Prior to trial, the State moved to admit “evidence relating to [Rhoades’s] gang
affiliation . . . as proof of motive” under ER 404(b). CP at 9-13. The trial court granted the
State’s motion in part, ruling evidence of Rhoades’s gang affiliation admissible, as well as
“[e]xpert testimony regarding gang culture and background relating to LVL,”! but excluding
“[e]vidence specifically related to defendant’s prior bad acts in associétion with his gang
affiliation.” CP at 20-21; Verbatim Report of Prcceedings (VRP) (Apr. 3, 2013) at 6-10.

At a hearing one week before trial began, Rhoades declined to conﬁfm the trial ;iate and
requested a continuance on the grounds that he had not had the opportunity to interview McLean,
had just learned that one of Rhoades’s associates would testify against him as part of a plea deal,
and had just received edditional police reports ccncerning the case. The court denied the request‘

to postpone the trial, but ordered the State to make McLean available for an int_erview.

' LVL are the initials for “Lil Valley Lokotes,” the gang to which the State alleged Rhoades
belonged. :
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Rhoades again moved for a continuance immediately before voir dire, stating that, in light
of his interview with McLean, Rhoades wished to obtain the testimony of an additional witness,
Ashley Huner.? The court denied the motién on the ground that delay would prejudice the State
because some of its witnesses were in protective custody. |

During voir dire, one member of the venire acknowledged knowing the investigating
officer “well enough to have an opinion at least about her truthfulness.” 1 VRP at 39. When
asked if he or she could “weigh [the officer’s] testimony just as you could weigh anybody else’s
testimony,” the venire member replied, “I don’t really know.” 1 VRP at 39. When the trial court
asked whether the member “would . . try to do that,” the venire member replied, “Yeah.” 1 VRP
at 39. Another member of the venire acknowledged having had. a personal experience “as a
victim, witness, or as a defendant with a similar or related type of case,” but(answered “no” when
asked whether that experience would affect his or her consideration of Rhoades’s case. 1 VRP at.
40. Both of these individuals ultimately served as jurors.?

L EVIDENCE AT TRIAL

At trial, the State presented evidence that Rhoades assaulted McLean, that Rhoades
identified hims‘elf as “Spooker,” an “LVL,” and had asked if McLean were affiliated with a rival
gang, which McLean denied. 1 VRP at 122-23; 2 VRP at 337-38. Holding a folding knife in his
fist with the blade closed, Rhoades then punched and kicked McLean several times, knocking

him to the ground. One of McLean’s friends and two people accompanying Rhoades joined the

fight, which lasted less than a minute.

2 The State had included Huner, a participant in the fight giving rise to the charge against
Rhoades, on its witness list, but had been unable to locate her.

3 The record does not disclose whether Rhoades challenged either of these jurors for cause.

3
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The police soon stopped the car carrying Rhoades and his friends and arrested Rhoades.
Although Rhoades had no weapons, an officer found a foldingl pqcket knife with a blade three
and one-quarter inches long* on.one of the other people in the car. McLean identified it as the
same'knife Rhoades held in his fist during the assault;

The defense called no witnesses. After offeﬂng one-photo showing an injury Rhoades |
allegedly sustained during the fight, which the trial court admitted by stipulation, the defense
rested.

I JURY INSTRUCTIONS AND CLOS['NG ARGUMENT
The court instructed the jurors that if they found Rhoades guilty of second degree assault,

they must also decide whether he

committed the offense with the intent to directly or indirectly cause any benefit,
aggrandizement, gain, profit, or other advantage to or for a criminal street gang, its
reputation, influence, or membership.

CP at 50. The jury received a corresponding special verdict form.

Also in its instructions to the jury, the trial court defined “recklessness” as follows:

A person is reckless or acts recklessly when he or she knows of and
disregards a substantial risk that a wrongful act may occur and this disregard is a

gross deviation from conduct that a reasonable person would exercise in the same
situation. '

CP at 44. The court also submiited a special verdict form asking whether Rhoades was armed
with a deadly weapon during the commission of the offense. Rhoades did not object to any of
the instructions given or to thé special verdict forms used.

Defense counsel argued in plosing that the jury should acquit Rhoades of second degree

assault because the State had proved neither that Rhoades had been armed with a deadly weapon

4 For purposes of the deadly weapon enhancement, a deadly weapon includes any knife having a
‘blade longer than three inches. RCW 9.94A.825.

4



No. 45083-6-11

during the attack nor that McLean suffered substantial bodily harm. Defense counsel also argued
that the jury should not find the aggravating circumstance present because the State had failed to
prove that Rhoades believed the crime would elevate his status in LVL.

IV. VERDICT AND SENTENCE‘

The jury returned a guilty verdict, and answered “yes” to both special verdict form
questions. CP at 61-64. The court entered judgment on the verdict aﬁd- imposed an exceptional'
sentence of 110 months’ conﬁﬁement and 10 months’ community custody. Rhoades timely
appeals.

ANALYSIS

I. THE LACK OF ADEQUATE NOTICE OF THE AGGRAVATING '
CIRCUMSTANCE ON WHICH THE JURY WAS INSTRUCTED

Rhoades claims that the trial court violated his right to édequate notice of the nafure and
cause of the accusation against him. This is so, thades cont;:nds, because (1) the court
éubmitted to the jury an aggravating circumstance instruction, that Rhoades committed the crimeA
with the intent to beneﬁt- a criminal stre;et gang® (“gang aggravator’), which differed from the
circumétance alleged in the information, that Riloades committed the crime to obtain or maintain
membership 6r advance his position in an identifiable group;® and (2) the State did not notify him
before trial that it intended to seek an exceptional sentence based on the gang aggravator.
~ Rhoades maintains that this amounted to a manifest constitutional error that he may raise for the

first time on appeal under RAP 2.5(a)(3). Rhoades is correct in these contentions.

S RCW 9.94A.535(3)(aa).

8 RCW 9.94A.535(3)(s).
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A, Manifest Error Affecting a Constitutional Right

RAP 2.5 allows appellate courts to refuse to address claims of error not raised in the trial
court, with the exception that RAP 2.5(a)(3) allows a party to raise a “manifest error affecting a
constitu;tional right” for the first time on appeal. In applying RAP 2.5(a)(3), we.rnust first decide |
whether, assuming the truth of the appellant’s allegations, the error “implicates a constitutional
interest as compared to another. form of trial error,” and if so, whether the error is “manifest.”
State v. O’Hara, 167 Wn.2d 91, 98, 217 P.3d 756 (2009).

The threshold test ﬁnder RAP 2.5(a)(3) often overlaps with the analysis of the merits of
the claimed error. See State v. Walsh, 143 Wn.2d 1, 8§, 17 P.3d 591 (2001) (stating that in
determining whether an error is manifest, the appellate court “previews the merits of the claimed
constitutional error to determine whether the argument is likely to succeed”). A “manifest” error
results in “actual prejudice,” namely “practical and identifiable éonsequences” at trial. State v.
Gordon, 172 Wn.2d 671, 676, 260 P.3d 884 (2011) (internal quotation marks omitted) (quoting
O’Hara, 167 Wn.2d at 99). |

In O'Hara, however, our Supreme Court clarified that “to ensure the actual prejudice and
harmless errér analyses are separate, the focus of the actual prejudice must be on whether the
error is so obvious on the record that the error warrants appellate review.” 167 Wn.2d at 99-100.
“Thus, to determine whether an error is practical and identifiable, the appellate court must place
itself in the shoes of the trial court to ascertain whether, given what the trial court knew at that
time, the court could have corrected the error.” O'Hara, 167 Wn.2d at 100.

| The Washington and federal constitutions entitle criminal defendants to adequate notice
of the nature and cause of the accusation, so that they may prepare a defense. Stqté v. Siers, 174

Wn.2d 269; 277,274 P.3d 358 (2012). To comport with these requirements, the defendant must
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receive notice that the State seeks to prove an aggravating circumstance prior to the proceeding
in which the State seeks to establish that circumstance. Siers, 174 Wn.2d at 277. The
Sentencing Reform Act of 1981 (SRA), chapter 9.94A RCW, specifies that the State may give
notice that it intends to seek a sentence abové the standard range ‘;[a]t any time prior to trial or
entry of the guilty plea,” and that “[t]he notice shall state aggravating circumstances upon which
the requested sentence will be based.” RCW 9.94A.537(1). ‘As discussed, the record here
establishes that at trial the State relied on an aggravating circumstance different from that alleged
in the information. The alleged error plainly “affect[s] a constitutional right” within the meaning
of RAP 2.5(2)(3). |

RCW 9.94A.»537(’1) required the State to notify -Rhoades before trial that it would seek an
exceptional sentence based on the gang aggravator. Th¢ Siers decision clearly articulated this as
a requirement prior to Rhoades’s trial. 174 Wn.2d at 277. The record here conta'ins no evidence
that the State gave Rhoades notice before trial of its intent to seek Aan exceptional sentence based
on the RCW 9.94A.535(3)(aa) gang aggravator. Additionally, the record contains no evidence
- that Rhoades waived his right to receive such notice, and we may not presume waiver of
important constitutional rights from a silent record. See State v. Rinier, 93 Wn.2d 309, 315, 609
P.2d 1358 (1980); State v. Williams, 87 Wn.2d 916, 921, 557 P.2d 1311 (1976); State v.
McFarland, 84 Wn.2d 391, 401; 526 P.2d 361 (1974) (Stafford, J..dissenting).

Thus, the record makes the alleged error sufficiently obvious to warrant appellate review
since it establisheé that, “given what the trial court knew at that time, the court could have
corrected the error.” O'Hara, 167 Wn.2d at 100. The errof Rhoades alleges affects a

constitutional right and is “manifest” within the meaning of RAP 2.5(a)(3). We turn to the

merits of the claim.
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B The Right to Adeduate Notice of the Charges

We review de novo a Aclaim that a criminal defendant received inadequate notice of the
nature and cause of the accusation. Siers, A174 Wn.2d at 273-74. It is well established that all
essential elements of a crime must be incl.uded in a charging document “‘to give notice to an
accused of the nature of the crime that he or she must be prepared to defend against.”” State v.
Zillyette, 178 Wn.2d 153, 158-59, 307 P.3d 712 (2013) (quoting State v. Kjorsvik, 117 Wn.2d 93,
101, 812 P.2d 86 (1991)). Our Supreme Court has held, though,' that “an aggravating factor is
not the functional equivalent of an essential element and need not be charged in the inform;ation.”
Siers, 174 Wn.2d at 282.

The Siers court instead held that “so long as a defendant receives constitutionally
adequate notice . . ., ‘the absence of an allegation of aggravating circumstances in the
information [does] not violate [the defendant’s] rights under’” the federal and Washington
éonstitutions. Siers, 174 Wn.2d at 276-77 (quoting State v. l"’owell, 167 Wﬁ.Zd 672,687,223
P.3d 493 (2009) (plurality opinion)). To receive adéquaté notice of an aggravéting cirqumstance,
the court held {hatl the defendant need only “receiv.e notice prior to the proceeding in which the
State seeks to pfove those circumstances to a jury.” Siers, 174 Wn.2d at 277 (citing Staie V.
Schaffer, 120 Wn.2d 616, 626, 845 P.2d 281 (1993)). Because “Siers’s attorney acknowledged
that the State had provided notiée to Siers prior to trial that it intended to prove an aggravator
that could result in an exceptional sentence,” the court reinstated Siers’s' conviction. Siers, 174
Wn.2d at 277, 282-83.

Thus, under Siers, 174 Wn.2d at 276-77, we must reject Rhoades’s argt_lment that the trial
court erred in submitting the gang aggravator to the jury because the State did not iniclude it in

the information. The facts in Siers make clear, however, that the State had notified Siers prior to
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trial of its intent to rely on the same aggravating circumstance that the trial court actually
submitted to the jury. Siers, 174 Wn.2d at 272-73 & n.1. The question remains, then, whether
the State’s inclusion in the inforﬁétion of a circumstance other than the gang aggravator,
combined with its pretrial motion to introduce evidence of Rhoades’s gang affiliation for the
purpose of establishing motive, gave Rhoades constitutionally sufficient notice that the State
would seek an exc_:eptional sentence based on the gang aggravator.

The notice requirement serves to ensure that criminal defendants have the oﬁpoﬂunity to

_prepare an ad.equate. defense against the State’s allegation of an aggravating circumstance. Siers,
174 Wn.2d at 277. Although the two aggravators at issue share certain similarities, the manner
in which one might defend against them could differ substéntially. Of greatest signiﬁcance here,
the aggravator alleged in the information focuses on beheﬁt to the defendant: whet'her in
éommitting the crime the defendant aimed to “obtain or maintain his or her membership or.to
advance his or her position in the hierarchy of aﬁ organization, association, or identifiable
group.” RCW 9.94A.535(3)(s). The gang aggravator, in contrast, focuses on benefit to the gang;:
whether the defendant intended “to directly or indiréctly‘ cause any benefit, aggrandizement,
gain, profit, or other advantage to or for a érirﬁinal street gang . . ., its reputation, inﬂuence, or
membership.” RCW 9.94A.535(3)(aa).”

Evidence that a crfminal act did not tend to improve the defendant’s status in a gang
would not necessarily bear on whether the act -might have benefitted the gang itself, and vice
versa. On its face, then, the substitution of one aggravator for the other resulted in inadequate
notice that likely prejudibed the defendant’s ability to prepare a defense.

That Rhoades knew the State intended to introduce evidence that his gang affiliation

motivated the attack on McLean does not cure this prejudice. While establishing motive is a
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proper purpose for the admission of gang evidence,»éuch moti\}e is not actually an element of
second degree assault. State v. Yarbrough, 151 Wn. App. 66, 83-87,210 P.3d 1029 (2009).

_ Here, the defense 'strategy focused on disputing whether the defendant was armed with a deadly
weapon or inflicted substantial bodily harm. Given that sirategy, and without any other
indication that the gang aggravator would be pursued, defense counsellmay well have seen little
point in contesting whether the attack was gang motivated. Indeed, defense counsel plainly '
sought in cross examination and closing argument to dispute that the attack tended to elevate
Rhoades’s status in LVL, consistently with the charged aggravator; but never disputed that
Rhoades was a member of the gang or tha’g he intended the attack to benefit it.

For these reasons, Rhoades’s knov.vledge that the State would introduce evidence of gang
affiliation did not give him notice that the State would pursue an aggravator other than that
charged in the informétion. For these reasons also, that lack of notice prej udiced the preparation
of Rhoades’s defense.

Because Rhoades did not receive adequate notice prior to trial that the State intended to
seek an exceptional sentence based on the ga.ng aggravator, and the lack of notice prejudiced hﬁn
in preparing a defense, the submissioln of that éggravator to the jury mounted to constitutional
error. See Siers, 174 Wn.2d at 276-77. The State, which bears the burden of proving
constitutional error harmless beyond a reasonable doubt, State v. CoriStine, 177 Wn.2d 370, 380,
300 P.3d 400 (2013), presents no harmless error argument in its brief, Regardless, this type of
error is not susceptible to constitutional harmless error analysis. State v. Recuenco, 163 Wn.2d'

428, 441-42, 180‘P.3d' 1276 (2008). We reverse Rhoades’s exceptional sentence.

10
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II. THE TRIAL COURT’S RECKLESSNESS INSTRUCTION

Rhoades argues that the trial couﬁ’s jury instruction defining recklessness, which
informed the jﬁry that ““[a] person is reckless or acts recklessly when he or she knows of and
disregards a substantial risk that a wrongful act may oceur,”” relieved the State of the burden of
proving an essential element of second degree assault. Br. of Appellant at 12-21 (quoting CP at

-44) (emphasis added). That is, the jury could have relied on Rhoades’s disregard of a substantial

risk that any wrongful act might occur, instead of the actual prohibited resulf, substantial bodily
harm. We disagree.

In State v. Johﬁson, our Supreme Court addressed t_he exact question.presented here:

Taken in their entirety, the instructions in this case were sufficient. The “to
convict” instruction properly laid out the elements of the crime. It identified the
wrongful act contemplated by Johnson as “substantial bodily harm.” Separately
providing a generic definition of “reckless” did not relieve the State of its burden
of proof. The “to convict” instructions are the primary “yardstick” the jury uses to
measure culpability, and here they were accurate.

180 Wn.2d 295,' 306, 325 P.3d 135 (2014). Here, the to-convict instruction also correctly
identified substantial bodily harm as the prohiBiied result. Under Johnson; the instructions were
not erroneous.
1II. DENIAL OF RHOADES’S REQUESTS FOR A CONTINUANCE

In his statement of additional grounds (SAG), Rhoades co}ntends that the trial court erred
in denying two defense feQueSts for a continuance. Specifically, Rhoades argues that the error
denied him the right to present a defense because it prevented hié attorney from locating a key
witness, properly interviewing the State’s witnesses, and otherwise adeduately preparing for trial.
Becausé the trial court based its decision on proper grounds, supporteci.by the record, and

Rhoades fails to make a sufficient showing of prejudice, we reject the claim.

11
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We review the denial of a motion for continuance under the abuse-of-discretion standard.
State v. Downing, 151 Wn.2d 265 , 272, .87 P.3d 1169 (2004). To preVail on such a claim, a party
must “make[] ‘a clear showing’” that the trial court’s exercise of discretion was “‘manifestly
unreasonable, or exercised on untenable grounds, or for ﬁntenable reasons.”” Downing, 151
Wn.2d at i72-73 (quc;ting State ex rel. Carroll v. Junker, 79 Wn.2d 12, 26, 482 P.2d 775
(1971)).

The factors a trial court may consi.der in ruling on a motion for a continuance include
“surprise, diligence, redundancy, due process, materiality, and maintenance of orderly
procedure.” Downing, 151 Wn.2d at 273 (citing State v. Eller, 84 Wn.2d 90, 95, 524 P.2d 242
(1974)). A party establishes that the trial court abﬁsed its discretion in denying a continuance
motion by showing “that the accused has 'been prejudiced and/or that the result of the trial would
likely have been different had the continuance not been denied.” Eller, 84 Wn.2d at 95.
“[T]here are no mechanical tests for deciding when the denial of a contifn;ance violates due
process, inhibits a defense, or conceivably projects a different result,” but “the answer must be
found in the circumstances present in the particular case.” Eller, 84 Wn.2d at 96.

Rhoades first requested a continuance at the trial confirmation hearing, one week before
trial commenced. The State acknowledged at the hearing that it had not givén McLean’s contact
information to defense counsel, because it wanted to protect McLéan from alleged attempts at
intimidation. Defense counsel also represented at the trial confirmation hearing that he had only
recently learned that a witness, one of the partiCipahts in the fight who had been in the car with
thadeé, would testify for the State as part of a plea deal. Rhoades’s attorney stated that he had

not had an opportunity to interview the witness, who was represented by counsel, and had not

seen the plea deal. -

12
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At the same hearing, the defense attorney also stated that “there’s some new police
reports that have come in I haven’t had a chance to review it, came in yesterday.” VRP (April
18,2013) at 2. The court denied the request for a continuance, ordered Rhoades taken into
* custody, and confirmed the trial date, but also ordered the State to make McLean and the other
witness available for intefviews. |

On the first day of trial, Rhoades asked again for a continuance. Based on the interview
with McLean, Rhoades wished to call an additional witness, Huner, another participant in the -
fight. The State had included Huner on its witness list, but never managed to locate her.
Defense counsel stated that he had not sought to contact Huner because he expected her
testimony to “cut[] both ways,” but that, given what he had heard from McLean, Rhoades
thought Huner’s testimony would do more good for the defense than harm. 1 VRP at 7-8.

The prosecutor acknowledged that I;Iunef qualified as a material witness, but opposed the
motion on the grounds that (1) Rhoades would have no better chance of locating her than the
State, which had devoted considerable resources to the effort without avail, and (2) a éontinuance
would prejudice the State because its witnesses were “terrified” of Rhoad.es and “a lot of times
this is used as a strategy to continue things so that witnesses disappear.” 1 VRP at 9-11. The
court denied'the motion for the reasons articulated by the prosecutor, pointing out that certain
“witnesses for the State . . . are in protective éustody.” 1 VRP at 13.

To decide whether dénial of the continuanccs in these circumstances was an abuse of
discretion, we turn ﬁrst to State v. Qughton, 264Wn. Ap'p.. 74,612 P.2d 812 (1980). There, the
State learned during trial that a witness would give additional incriminating testimony not
disclosed to the defense, but did not inform defense counsel. Oughton, 26 Wn. App. at 78.

Upon hearing this testimony, Oughton requested a continuance for the purpose of obtaining

13
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evidenc; to rebut it, which the court denied. Oughton, 26 Wn. App. at 78; Even though (1) the
undisclosed evidence did not directly implicate Oﬁghton, 2 O.ughton never articulated what
evidence he hoped to offer in rebuttal, and (3) his defense was implausible at best, we held that
the trial court had abused its discretion in denying the requested continuance and that reversal
was warranted. Oughton,.26 Wn. App. at 75, 76, 79-80, 85. We noted that, “no matter how
incredible a given defendant’s story may sound, due process entitles him to .a fair chancé to get
his version of the events before the jury so that they may make an unprejudiced decision.”
Oughton, 26 Wrn. App. at 75.

Rhoades’é argument woﬁld appear at first glanqe to have some force under Oughton
because the perceived need for Huner’s testimony apparently did not arise until the State made
McLean available for an interview. A number of facts distinguish this case from Qughton,
however.

Perhaps most importaﬁtly, Rhoades does not show that the denial of a continuance
prejudiced him: Rhoades dici not explain how he could have located Huner when the State could
not and acknowledged that her testimony would have “cut[] both ways.;’ 1 VRP at 8. Since
Huner was apparently also a suspect and likely faced charges, it is doubtful at best that Rhoades
could have secured her testimony.

Further, delay would be more prejudicial to the administratibn of justice here than it was
in Oughton. Nothing ;ndicates that witnesses were being held in cuétody in that case, nor were
there allegations there that the defendant or his associates were seéking to intimidate witnesses,
as the State alleged here.

In denying the continuances, the trial court relied on thc sort of considerations approved

by Downing, 151 Wn.2d at 273, for that purpose. Further, Rhoades fails to show that the denial

14
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of a continuance prejudiced his defense, a central conSideratioh in Eller, 84 Wn.2d at 95-96.
Thus, the trial court did not abuse its discretion in denying the continuances.
IV. ADMISSION OF GANG EVIDENCE
Rhoades also contends that the trial court erred in permitting Detective Patrick Fitzgerald
to testify concerning gangs generally and Rhoades’s gang affiliation in particuiar. Specifically,
Rhoades argues that, becaﬁse the trial court refused to rule ﬁat Fitzgerald qualified as an expert
on street gangs, much of the de_tecti‘ve’s testimony concerning gangs in general was irﬁpropcf.
Rhoades further argues that Fitzg’eraid’s testimony exceeded the scope of the trial court’s ruling
on the Staté’s motion in limine and invaded the province of the jury.
As noted, in its order on the State’s motion to admit gang evidence, the trial éourt
permitted evidence of Rhoades’s gang affiliation offered to show motive, intent, and/or res
_ gestae, as well as expert testimony regarding .gan'g culture and background relating to LVL. The
order prohibited evidence specifically related to Rhoades’s prior bad acts in association with his
gang affiliation.
After inQuiring into Fitzgerald’s gang-related training and éxperi’ence at trial, the State
asked the court to rule that he qualified as “an expert in the area of street gangs.” 2 VRP at 334.
The defense objected as follows: ‘;I think that’s impréper, sc-) I’ll object to that. But I’'m not
“opposed to what he has to say.” 2 VRP at 334. The trial court responded, “You can just ask the
witness your questions. I’m not going to make that ruling.” 2 VRP at 334. Fitzgerald proceeded
to describe, without objection, the culture and activities of gangs generally and LVL in
particular.
The State also asked whether Fitzgerald was familiar with Rhoades in particular, and

Fitzgerald replied affirmatively. Fitzgerald proceeded to testify to his knowledge of Rhoades’s

~
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affiliation with LVL, includiné Rhoades’s allegedly gang-relatsd tattoos. Finally, Fitzgerald
gave the opinion that “the assault on Mr. McLean . . . was in association with a gang . . . [g)iven
the [verbal] interaction that transpired before the actual assault.” 2 VRP at 344. The defense did
not object to any of this testimony.

Rhoades does not show that he is entitl¢d to raise this issue for the first time on -appeal.
.Because the First'An\lendment right of association protects gang affiliation, just as it does -
“membership in a church, social club, or csmmunity organization,” Rhoades has at least a.
plausible argument that the alleged error affects a constiﬁtional right within.the meaning of RAP
2.5(a). State v. >Sc0tt, 151 Wn. App. 520, 526,213 P.3d 71 (2009) (citing Dawson v.' Delaware,
503 U.S. 159, 112 S. Ct. 1093, 117 L. Ed. 2d 309 (1992)j. Rhoades points to nothing in the |
rccord,rhowever, establishing that any error occurred, let alone “manifest” error, as RAP '
2.5(a)(3) would require..' ' |

Aithough Washingtoh courts recognize that gang affiliation es/idsnce inherently poses a
risk of unfair prejudice, courts may nonetheless properly admit it to show motive or intent where
the proponent establishes “a nexus between .the crime and the gang.”” State v. Embry, 171 Wn.
App. 714,731-32, 287 P.3d 648 (2012), review denied, 177 Wn.2d 1005 (2013); accord
Yérbrough, 151 Wn. App. at 81-89; Scott, 151 Wn. App. at 526-29. Thus, in order to admit such

evidence, the trial court must

(1) find by a preponderance of the evidence that misconduct occurred; (2) identify
the purpose for which the evidence is sought to be introduced; (3) determine
whether the evidence is relevant to prove an element of the crime charged; and (4)
weigh the probative value against the prejudicial effect.

7 Because aggra\}ating' circumstances that support a sentence beyond the standard range are the
functional equivalent of elements of a greater crime, Ring v. Arizona, 536 U.S. 584, 604-05, 122
S. Ct. 2428, 153 L. Ed. 2d 556 (2002), Blakely v. Washington, 542 U.S. 296, 304-05, 124 S. Ct. .

2531, 159 L. Ed. 2d 403 (2004), this nexus plainly exists where the State alleges a gang
aggravator. ER 401. o . . o
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Embry, 171 Wn. App. at 732. We will not reverse a trial court’s ruling under “ER 404(b) . ..
absent a manifest abuse of discretion such that no reaéonable judge would have ruled as the trial
court did.” State v. Mas;on, 160 Wn.2d 910, 933-34, 162 P.3d 396 (2007).

Here, the trial court held a hearing on the matter and concluded that, based on Rhoades’s
statements to McLean at the beginning of the fight, the evidence was admissible and offered for
proper purposes. The gvidence plainly had some tendency to make more likely the existence of a
fact of consequence to the determination of the action, and was thus relevant. ER 401, The
court explicitly considered the risk of unfair prejudice and concluded that the probative value of
the gang evidence outweighed it, nonetheless excluding evidence of specific “prior bad acts in
association with his gang affiliation.” CP at 20. Fitzgerald’s testirﬁony generally conformed to
the trial court’s ruling.

To the extent that certain testimony regarding Rhoades’s gang membership may have
exceeded th§: scope of the court’s 6rder, any error is not “so obvious on the record that the error
wérrants appellate review.” O’Hara, 167 Wn.2d at 99-100. That'is, “given what the trial court
knew 'at that time,” it is not reasonable to e;(pect the court to have corrected any such error absent
a timely and specific objection. O ’Hara, 167 Wn.2d at 100.

Tﬁus, even aséuming Rhoades raises an error truly of constitutional magnitude, it did not
- have “practical and identifiable” consequences at trial as articulated by thé O’Hara court, 167
Wn.2d at 99, and would therefore not qualify as “manifest” within the meahing of RAP

2.5(a)(3). We decline to address the issue further.
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V. JUROR BIA‘S
Rhoades contends that the trial court erred in allowing two venire members to serve on
the jury. Because the recdrd does not establish whether Rhoades challenged eitﬁer juror for
cause, we decline to reach the ciaim.
One of the allegedly biased jurors knew one of the investigating officers and the other
juror acknowledged having had a personal experience with a similar or related crime. The court

sought to rehabilitate the first juror as follows:

THE COURT: Anything about that acquaintanceship that would cause
you to place any more weight or any less weight on her testimony? Would that
impact you in any way?

JURORNO. 19: I think it would. You know, I know her well enough
to have an opinion at least about her truthfulness or, you know. . . .

THE COURT: . All right. Is that something that you could bring into
the mix, you could weigh that and weigh her testimony just as' you could weigh
anybody else’s testimony?

JURORNO. 19: [don’treally know.
THE COURT: I’1l ask you this: would you try to do that?
JURORNO. 19:  Yeah.

1 VRP at 39. The court also askéd the second juror if anything about the juror’s personal
experience with a rélafed crime would affect his or her consideration of the case, to which the
juror replied, “No, sir.” 1 VRP at 40.

The réCord does not disclose whether Rhoades challenged either juror for cause. In Stare
v. Reid, we held that “[a] party accepting a juror without exercising its available challenges
cannot later challenge that juror’s inclusion.” 40 Wn. App. 319, 322,‘698 P.2d 588 (1985)
(citing State v. Jahns, 61 Wash. 636, 112 P. 747 (1911)). Thus, we cannot re_ach the challenges
to either juror without delving into matters outside the record before us.‘ We therefore decline to

address them further. State v. McFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995).
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VI. INEFFECTIVE ASSISTANCE OF COUNSEp
Rhoades further contends that his trial attorney rendered ineffective assistance, depriving
Rhoadés of his right to counsel. Specifically, Rhoades argues that defense counsel’s
performance was deficient because the attorney (1) failed té interview witnesses, maintain
communication with Rhoédes, or othérwise conduct an adequate pretrial investigation, (2) did
not make an opening statement, (3) failed to request an instruction on third de gree assault as an
included offense, (4) referred to Rhoades by his alleged gang moniker during the trial, (5) failed
| to object to the State’s‘ request for an instruction on accompliée liability, and (65 represented
Rhoades despite the fact the attorney, a former Lewis County Deputy Prosecutor, previously
prosecuted other alleged LVL members and represented the State in a trial at which McLean also
testified. Regarding the sentencing hearing, .Rhoades further contends that his attorney (7) called
no witnesses, (8) failed to argue that Rhoades did not have the ability to pay legal financial
| obligations, (9) “barely argued for the low range,” and (10) requested $2,400 in attorney fees
despite having done little or no trial preparation. SAG at 8-9.
We review claims of ‘ineffective assistance de novo. State v. Sutherby, 165 Wn.2d 870,
883, 204 P.3d 916 (2009). To f)revail on such a claim, a defendant must show both deficient
performance by defenée counsel and prejudice caused by the deficiency. State v. Reichenbach,
153 Wn.2d 126, 130, 101 P.3d 80- (2004). Courts apply “a strong presumption that defense
counﬁel’s conduct is not deficient.” Reichénbach, 153 Wn.2d at 130. A dc;fendant may rebut
that presumption by showing “no conceivable legitimate tactic éxplaining counsel’s
performance.” Reichenbéch, 153 Wn.2d at 130.
Establishing prejudice requires that the defendant show a reasonable possibility that the

outcome of the proéeeding would have differed absent counsel’s purportedly deficient conduct.
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Reichenbach, 153 Wn.2d at 130. A “reasonable probability” in this context is one “sufficient to
undermine confidence in the outcome.” Sirickland v. Washington, 466 U.»S. 668, 694,104 S. Ct.
2052, 80 L. Ed. 2& 674 (1984).

Rhoades’s arguments concerning his attorney’s alleged conflicts of interest and lack of
trial preparation depend on mattefs outside the record. We therefore decline to reach them.
McFarland, 127 Wn.2d at 335.

The record does reveal that defense counsel continuously referred to Rhoades as
“Spooker” in the presence of the jury while cross-examining McLean. 1 VRP at 138, 140, 144,
146, 149-150, 161, 164-166, 171. Given that McLean alsovrepeatedly referred to Rhoades by
that name, and the State called several other witnesses whé also testified to Rhoades’s alias, this
was a conceivably legitimate tactic to “take the sting out” of thé alleged gang moniker.

The record discloses that Rhoades’s attorney did not give an opening statement. Our '
Supreme Court has held, however, that defense counsel’s wai\}er of opening statement does not
constitute deficient performance, even in a capital trial. Inre Pers. Restraint of Davis, 152
Wn.2d 647,715, 101 P.3d 1 (2004).

The record also shows that defense counsel did not object to the State’s request for an
accomplice liability instruction. As Rhoades’s attorney noted during the jury instfuctioh
discussion, the evidence showed that two other people from the car carrying Rhoades also
participated,in the fight, creating an adequate basis for such an instruction. Further, courts do not
consider accomplice liability an element of or alternative means of committing a crime and it
thus need not appear in the information. State v. Teal, 117 Wn. App. 831, 838, 73 P.3d 402 .
(2003). For these reasons, the trial court wouid surelylhave overruléd aﬁ objection to the |

. requested accomplice liability instruction. Thus, his attorney’s failure to object was not
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unreasonable, and Rhoades could not sflow prejudice in any event. See McFarland, 127 Wn.2d
at 337 n.4. |

The record supports Rhoades’s allegation that his attorney did not request an instr'uction
on third degree assault as an included offense, but instead requested only a fourth degree assault
instruction, which instx.;uction the court gave without objection. As an initial matter, this may
| well have qualified as a legitimate tactical decision. See State v. Grier, 171 Wﬁ.Zd 17, 44-45,
246 P.3d 1260 (2011) (holding that failure to request included-offense instruction did not |
necessarily. establish deficient ’per'formance and compiling cases). |

More importantly, Rhoades was not entitled to such an instruction. To create a duty to
instruct the jury on an inclﬁded offense, the evidence must raise an inferencé thaf the defendant
committed only the includéd offense and not the charged offense. State v. F: ernarzdez-Medfna,
141 Wn.2d 448, 455-56, 6 P.3d 1150‘(2000); State v. Workman, 90 Wn.2d 443, 447-49, 584 P.2d
382 (1978). Thus, to convict Rhoades of third degree assault under the facts presented here, the
jury would needed to have found that he écted only with criminal negligence, not intent. RCW
9A.36.031(d), (f). All the witnesses to the ﬁght testified that Rhoades intentionally punched and
kicked McLean, so there was no evidence giving rise to a reasonable inference that Rhoades
acfed only with criminal negligence. Defense counsel did not perform deﬁciently by failing to
request an instruction to which Rhoades was not entitled.

The record further establishes that Rhoades’s attorney did not call witnesses at the
sentenciné hearing or argue that Rhoades would be unable to pay legal financial obligations.
The decision whether to call witnesses is generally recognized as a matter of trial strategy left to
the discretion of defense counsel, American Bar Association, Standar'ds for Criminal Justice.;

Defense Function, std. 4-5.2(b), at 200 (3d ed. 1993), and Rhoades does not explain what
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' testimoﬁy his attofney should have offered or why. The trial court found that R.hdades had the
ability to pay the legal financial obligations “through employment in tthe] Department of
Corrections.” VRP (July 10, 2013) at 472. Rhoades points to nothing in the record that his
attorney could have used to undermine this finding. Sincé Rhoades is 34 years old, and would
appear from the facts of thié case to be able-bodied, the record adequately supports the couﬁ’s
finding. |
- Rhoades fails to make a sufficient showing from the recofd on review that counsel’s
performance was deficient or tﬁat any alleged deficiency was prejudicial. His claims of
ineffective assistance therefore fail. |
VII. PROSECUTORIAL MISCONDUCT
Rhoades gontends that prosecutorial miscdnduct deprived him of a fair trial. Specifically,
' Rhogdes contends that the prosécutor (1) failed to make McLean avaiiable for an interview until
ordered to do so shortly before trial, (2) improperly instructed jail staff to suspend all of |
. Rhoades’s phone privileges, preventing him ﬂom contacting his attorney during a critical stage
of trial preparation, and (3) failed to disclose that one of the State’s witnesées testified in
exchange for a plea bargain. Because the merit of each of these contentions depends on matters
outside the record, we decline to address them. McFarland, 127 Wn.2d at 335.
CONCLUSION
The State did not provide constitutionally sufficient notice of its intent to seek an
exceptional sentence based on the RCW 9.94A.535(3)(aa) gang aggravator. Therefore, we

reverse Rhoades’s exceptional sentence and remand for resentencing within the standard range.
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We reject Rhoades’s other claims and otherwise affirm.
A majority of the panel having determined that this opinion will not be printed in the

Washington Appellate Reports, but will be filed for public record in accordance with RCW

2.06.040, it is so ordered.

We concur:
M d__}) \.
Maxa, J.
‘ ——'——3
MELNICK, J. J
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JOSH RHOADES, PRO-SE-




IDENTITY OF MOVING PARTY

Joshua Rhoades, Defendant, acting Pro~Se in this regard
respectfully submits this motion to reconsider in'good faith

and within the time limit prescribed in the relevant R.A.P's.

'_STATEMENT OF RELIEF. SOUGHT

Defendant respectfully requests that this court reconsider
and modify its opinion on case #45083-6-1I, Dated 2-3-15, in
which the court partially granted and partially rejected

Defendant's appeal.

CITATION TO THE COURTS DECISION

"The Court's decision is offered as Exhibit 1,
Dated 2-3-15, in which the court errored when it said that
(1) The trial Court Judge did not abuse his discretion when
he denied the defendant a continuance, when the defense was
clearly not ready to proceed to trial.
(2) that thevdefendant relied on matters outside of the record

to prove his prosecutorial misconduct claim,
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ISSUES PRESENTED FOR REVIEW

{1) This court erred when it thbught that the defendant
was relying on matters outside the record to prove his

Prosecutorial Misconduct claim.

FACTS
In the Court's ruling, Pg 22, (Exhibit 1) under the heading
"VII Prosecutorial Miéconduct" Defendant stated that the
Prosecutor failed to make ﬁcLean available for an interview
until ordered to do so by the court shortl& before trial.
Defendant raises the same type of claim on page 12 of
the Court's opinion, under his abuse of discretioﬁ arguﬁent.
There this Court clearly acknowledges that "The State
acknowledgeé at the trial confirmation hearing that it had not
given Mclean's'contact infdrmation to defense counsel, because
it wanted to protect Mclean from alleged attempts at
intimidation". |
Defendént is clearly not relying on facﬁs outside the
record on this particular issue, Defendant4is on pbiﬁt on beth
of those issues, but we will speak about the misconduct first.
.Defendant's claim that the prosecutor was acting _
maliciously was right on point and indisputable. The State has

a continuing duty to disclose all information to the defense
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in it's possession or care. The state knew very well where
McLean was the entire time and was in constant contécé with
him. McLean was not-in any sort of protecﬁive custody and had
not requested any sort of anonymity in this case..He was and

is a wiling participant in the entire proceedings, the State
was simply acting maliciously by not disclosihg'any and all
information to the defense. Regardless of any of the falsified
statements or arguments conjured up by the state, the Defendant
made no éttempts to intimidate or harass the witness in.any

way, and the record does not show anything different.

ARGUMENT

The State indeed has a duty to disclose all iﬁformatién
about the case in its care to the defense, including contact
iﬁformation for witnesses that the state intends to call. prior
to the omnibus hearing. here the state had not even disclosed
this information until after trial confirmation and only after
being ordered to do s¢ by the court. It was tﬁe'state's‘duty
to make the witness available to the defense. #l&"'

The State's flagrant aﬁd ill-intentioned actions were
Iprejudicial,‘the state has a duty tO'assure'that a criminal
defendant has a fair trial and a duty to not conduct a trial

by ambush or surprise. The State's failure to make this witness
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available for interview was akin to trial by surprise, by the
late discloéure,Ait denied the Defendant his right to properly |

cross examine and rebut the testimony of McLean.

Had the State acted properly, it would have given the defense
the 6pportunity to'gét a statement from the wiﬁness and possible
impeach him with a prior'inconsistent statement. It is
imparitive in any criminal defense to know whét witnesses that
the state has the intention to call and what they may say, so
you can prepare any rebuttal witness' to contradict the.states
version of events, -

The Constitution guarantees a defendan# a meaningfui
opportunity to preéent a complete defense, hhiéh includes an
opportunity to interview a witness and ptepare a defense. By
the Prosecutor not making this witness available, he committed
misconduct and denied the defendant a cdmplete defense as .

described in HERNANDEZ v. HOLLAND, 750 F.3d 843 (2014) and

CRANE v. KENTUCKY, 476 U.S. 683, 690-91, 106 S.Ct. 2142 90 L.Ed

2d 636 (1986).

As a result, this case should be remanded for a new trial.
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ISSUE PRESENTED FOR REVIEW

This court might nctlhave fully cconsidered the magnitude
of £he Judge abusing his discretion in this particular case,
The Defendant believeé that because of his inadeéuate knowledge
of the law and it's processes, he was unable to convey ;he
entirety of the situation. Defendant attempts to reiterate what

he already brought before the court, with a little more knowledge

When the Defendant appeared in court on 4-18-13, the
Attorney, Christopher Baum, Informed-the court that He was not
ready to proceed to trial. He had nét intefviewed any.witnesses,
hadAhot reviewed police reports, had not prepared a cdefense,
had not supoena'd any witnesSes, and had not investigated any
witnessés backgrounds tp properly cross examine and possibly
impeach them. (VRP 4-16-13) Basically, the Attorney‘informed
the court that he had not done anything to present a completeA
defense s0 he could subject the State'’s case to a meaningiul
adversariai testing.‘He further informed the coﬁrt beforeitrial,

that he was still not ready in any way for trial.

ARGUMENT
It's ironic that this court relied on

STATE v. DOWNING, 151 Wn.2d 265, 87 P.3d 1169 and STATE v.

ELLER, B4 WASH.2d at 95, 524 P.2d 242. Because the cases
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both state;

"A trial court's denial of a request for a continuance
may violate 3 defendant's state and federal
. constitutional right to the compulsory process, if
the denial prevents the defendant from presenting
a witness material to his defense."
United States Constitution Amend. §,
WASHINGTON STATE CONSTITUTION ARTICLE 1 622
See also STATE V. DOWNING, 151 Wn.2d 265, 87 P,3d
1169, ' ' -

Under the abuse of discretion standard of review, a court's
bdecision is manifestly unreasonable if it is outside the range
] ot acceptéble choices, giVen the facts and the applicable legal
standard; It is based on uhtenable.grounés if the.factual
findings are unsupo rted by the record; Or it is based on
untenable reasons if it is based on an incorrect standard or
the facts do not meet the corract standard.

This court was correct when it said that‘each denial of

N '

a ‘continuance ;equires a case-by-case inguiry. Defendant believes
‘tﬁét this court errored when it\relied on the étate‘s bla;eht
lies and misrepresentatibns instead of the real facts suppcrted
by the actual record.

The factors a trial court may consider when ruling on
a metion to continue include; "SURPRISE, DILIGENCE, REDUNDANCY,
DUE PROCESS3, MATERIALITY, AND MAINTENANCE OF ORDERLY -PROCEDURE."

DOWNING, 151 Wn.2d at 273.

This case has most cf those factors; The State's late

plea bargains, The late disclosure of witness' contact info,
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The late disclosure cf police reports and thé'state's complete
failure to uphold it's continuing duty to disclose, gll
constitute surprise, and as every court has ruled,-lt is improper
to conduct a trial by surprise or ambush.
Due Process reéuires that a defendant have a meaningf1
opportunity to present a2 complete defense. Which includes the
“Right-tg present witnesses that is material and
favorable to their defense and complies with the rules
of evidence." Sege Crane v. Kentucky, 476 U.2. 633

690-91, 106 S.Ct. 2142 90 L.Ed.2d 636 (1986).
see alsc U.S. v. TURKING BEAR, 357 F.34 730,733 (2004).

The testimony of Huner was material as admitted by the
state in the court's opinion, (Page 13, Exhibit 1). The defense

informed the court of their need to call Huner to testify. The

t

O
1%

S
[

o]

state, who has every reason to not want Hune stify, claimed
ﬁhat the Dafandant's Due Process rights should be violéted
becéuée the state was ready focr trial and allegedly>had a witness
in prote;tive custody.

The defendant was béing held captive in thé Lewis County

Jai; and had no access to the telephone (RE | Y, soiahy

[
"]
3
(1]
=]
g

actﬁai%pr'mythical need for the state to hcld anyons

i

sort of protective custody is bhased on untenahle reasons., It

3.
»
1

is indisputable that ths state 1 dc and say anything possible

=

i

<t

§

to ensure a conviction of someone that they imagine is guilty,
so anything outside of an actual, factual record should not

ever be considered when the state alleges it.
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Had Huner been contacted by the state, sﬁe would hzave
testified tc the real version of'evehts, That the Defendant
was in fact the victim, not the aggressor in the case, and wouid
have given the jury tenabkle reasoné to find in favor oi self-
defense. Defendant was prejudiced when he was not able o eall
Huner tc wverify his varzion of events, By the Judgs Abusing
his Discreticon, he left the jury to helieve that the defense
is based on unsuppcrtable grounds. fhis is a clear préjudical

effect.

"The State doesn't even show how thsy even claimed tc have

attempted to contact Huner, In fackt, all the state did was send

‘a letteér to an o0ld address no longer visited py iHuner. Had the

[

defense been given a continuance, they would hav' us2d the cld
féshicned way to contact her, the telephone, or the more reliabl
way these days, social media. The defendant is a long*time
associate of Ms. Huner and could have pointéd the defense lawyer
in the right éirection at anygiven moment. The defense could
have even driven over to the current address of Hungr and sptoke
to her. It was in the state's best interest if Huner did not

testify, and they knew it. That is why they did nothing more

£l

than make a sorry, half-hearted attempt to locete her.,
The Judge also abused his discretion when he failed to

maintain an orderly procedure as well. The Judge well knew that
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the defendant was not ready for trial, it was argued severai'
times, he was fully aware that the defense lawyer had done no
work on the case. It is all on the record, and an orderly
procedure reguires that ﬁhe Judge ensure both sides a right'

to present their case., He failed to do that.

This court was correct in looking to STATE v, QUGCHTEN

for guidance, in QUGHTON, the ccurt ncted that;

"Ho matter how incredible a defendant's story may
seund,; Due Process entitles him tc a fazir chance to
get his version ¢f events before the Jjury sc¢ that
they may make an unpreiudiced deci

QUGHTON, 26 Wn.App. at 75.

tn
[
o]
3

Had Huner, who was actually not charged in this case as
this court incorrectly believed, testified, she would have given
the 'defense creadibility. She would have more likeiy than not
changed the oﬁtcome of the proceedings.

This Court also erred when it said that delay would nave
been prejudical to the administration of justice. First off,
the mere alleéation that a delay of any sorts would be prejudical

to the state is ridiculous. There is nc svidence tha

£
ot

the defense
was ever attempting tc do anything but prepare the defense,

The state may have made some bold lies, buf in fact fails to
show how long any alleged witness was in "pProtective Custcdy",
the reality is that this "Prcotective Custody” was merely the
state providing a wmotel for a witness that simply drove in from

out of the area to testify.
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The State made a bunch cf pbold allegations tc make éure
that the‘Defendant went into trial completely unprepared, and
this court erred when it believed the state's liés. The Defendant
asks that the court reconsider it's'positioﬁ in this,caée and
remand this case back to the.superior court for a new trial
in which the Defendant will have ample opportunity to praspare

his defense.

CONCLUSION
For the reasons stated above, this court snould reconsider

and modify it's copinion,

RESPECTFULLY SUBMITTED BY,‘4ﬁyé%f£;T\\\\___ﬂm

- ,,Jbshua Rhoades

JOSHUA RHOADES #798276

CLALLAM BAY CORRECTIONS CENTER

1830 EAGLE CREST WAY |
CLALLAM BAY, WA

8832¢
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‘ EXHIBIT *Y

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON

DIVISION 11
STATE OF WASHINGTON,
Respondent,
No. 45083-6-11
v.
ORDER DENYING MOTION FOR
JOSHUA DAVID CHARLES RECONSIDERATION AND MOTION TO
RHOADES, PUBLISH
Appellant.

APPELLANT moves for reconsideration and publication of the Court’s February 3,
2015 opinion. Upon consideration, the Court denies the motions. Accordingly, it is

SO ORDERED.

PANEL: J;. Bjorgen, Melnick, Maxa

DATED this Q4t%day of L 0 ,2015.

FOR THE COURT:
g, ACT

AY TN CHIEY JUDSGE

s
'ig
191 Z
30

cc: Maureen Marie Cyr
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.+ EXHIBIT?*S

Recelved & Filed
LEWIS COUNTY, WASH
Superior Court

FEB 28 2013
Kathy A, Brack, Clerk

Y
IN THE SUPERIOR COURT OF WASHINGTON ﬁmp"‘v

IN AND FOR LEWIS COUNTY llfl
STATE OF WASHINGTON
| Plaintitf, NO._[3-[- 07l-2
V. OMNIBUS ORDER
Joshua David Charles Bhoacles
Defendant.

1. DISCOVERY STIPULATION: The State, represented by the undersigned deputy
prosecuting attorney, and the defendant, represented by the undersigned attorney, except for
any disputed motions and/or other matters noted below in Section #5, hereby stipulate that both
parties have complied with, and will continue to comply with, the discovery checklists set forth in
CrR 4.5 consistent with the requirements of CrR 4.7.

THE DEFENDANT GIVES THE FOLLOWING NOTICE:
The defendant will assert the following defenses at trial:
General Denial | ] Alibi J)(] Self Defense/Defense of Others
Insanity [ ] Diminished Capacity [ ] Intoxication
Entrapment [ ] Others:

—oRe N

c

[ ] The defendant stipulates to the following prior convictions:

N ot

3. THE PROSECUTION GIVES THE FOLLOWING NOTICE:
The State intends to use the following prior convictions to impeach the defendant
pursuant to ER 609: In'f'le[a.‘/’Inj Witess (2000

ggt State will rely on prior acts pursuant to ER 404(b). State will provide notice of specific
s by: .

[] There is evidence in the plaintiff's possession favorable to the defendant on the issue of
guilt, and it has been disclosed.

[1] Child hearsay (RCW 9A.44.120) exists. The State intends to offer at trial statements of

OMNIBUS ORDER 1 LEWIS COUNTY
PROSECUTING ATTORNEY
345 W. Main Street, 2™ Floor
Chehalis, WA 98532
360-740-1240 (Voice) 360-740-1497 (Fax)
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4

CAUSE# /3-1~0D76-2

[) An informant was involved and
11 will/[ ] will not be a witness at trial.
[1 State invokes informant privilege.
[1 Name of Informant: .
4. MUTUAL DISCOVERY DEADLINE: 10 days prior to trial or . Both
parties shall complete discovery, including names, and all required information pertaining to
witnesses (including conviction data), by this deadline date.
5. DISPUTED ITEMS, MOTIONS, AND HEARINGS REQUESTED:
MCR35 []JCrR3.6 []SuppressiID []Child Hearsay
[ ] Motion to Dismiss, grounds:
[ ] Discovery Issues:
[ ]1Other:; '
6. ORDER SETTING HEARINGS: The defendant must personally be present at the following
court hearings and report to the Lewis County Superior Gourt, Chehalis, WA:

X] CrR 3.5 Hearing, ngndispositive on the morning ofsthe first day of trial.
(X} Hearing for _Y44 l&\b) Date: _4/3/12 Time: 4,30 A# 494’7(.53
[ ] Hearing for Date: Time:

7. BRIEFING SCHEDULE:
Detendant's brief due: Time:
State's brief due: Time:

8. The trial in this matter should last about .3 days.
[ ] The defendant [ ] Attorney for defendant [X] The State waives his right to be present at the
jury draw.

9. The attorney for the defendant and the deputy prosecuting attorney shall appear before the
Court on the Thursday Criminal Calendar the week before trial. At this hearing, the attorneys
shall inform the court of their readiness for trial and the availability of their anticipated
witnesses.

10. Other Matters:

A
APPROVED this %{ dayof (B 2005
'///-/>.¢ . <~ j
’D@?enda{\t ‘ Att e %ant
W BA# AR

éepu@Prosecutin Attorney /W
SBA#_YoZUf

J DGE

OMNIBUS ORDER 2 LEWIS COUNTY
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Chehalis, WA 98532
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DECLARATION OF FILING AND MAILING OR DELIVERY

The undersigned certifies under penalty of perjury under the laws of the State
of Washington that on the below date, the original document Pro se Petition
for Review to the Supreme Court to which this declaration is
affixed/attached, was filed in the Washington State Supreme Court under
Case No. 91602-1, and a true copy was mailed with first-class postage prepaid
or otherwise caused to be delivered to the following attorney(s) or

party/parties of record at their regular office or residence address as listed on
ACORDS:

< respondent Sara Beigh, Lewis County Prosecuting Attorney

[appeals@lewiscountywa.gov]

& petitioner

] Attorney for other party

7

MARIA ANA ARRANZA RILEY, Legal Assistant Date: Septemb
Washington Appellate Project




